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This article examines the unique benefits of the Chapter || bankruptcy regime for international
airlines that need or could benefit from a court-supervised restructuring process. It examines
how Chapter || can provide international airlines with access to capital markets and restructuring

tools that are not offered collectively in other jurisdictions. More specifically, it explores how a
US bankruptcy proceeding provides international airlines with the most sophisticated and deepest
financing alternatives, an automatic stay that is unparalleled in its reach, and a statutory framework that

uniquely positions airlines to right-size their fleets and contractual obligations.

Introduction

The international travel industry enjoyed steady growth in
the first two decades of the 21st century —notwithstanding
tragic terrorist attacks, an unprecedented financial
crisis and various public health emergencies.! Yet, the
coronavirus dramatically stopped what many thought
was going to be another banner year for travel.? While
many segments of the broader travel industry have
suffered during the Covid-19 pandemic, the effect on
airlines has been particularly acute.’

In certain jurisdictions, central governments
infused their domestic carriers with tens of billions
of dollars to save them from liquidating or having
to restructure through a court-supervised process.*
However, government aid has not been universal,
either as a matter of policy or as an economic reality.
As aresult, some major airlines have found themselves
with no choice but to liquidate, while others have filed
restructuring proceedings to survive the pandemic.

Three Latin American carriers — Aeroméxico,
Avianca and LATAM -recently chose to file for Chapter
11 bankruptcy protection in the United States to
mitigate the effects of the pandemic. Leading up to
the pandemic, each of these airlines was sufficiently
capitalised and poised for growth through operational
initiatives and strategic partnerships. However, due to
pandemic-related worldwide travel restrictions and a
collapse in consumer demand, these airlines were faced
with exponential declines in revenue and monumental
cash burn. There was no option other than to enter a
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proceeding with the principal goal of stabilising the
business through a capital infusion.

For an international airline with operations, assets
and liabilities spread around the world, picking the
right jurisdiction in which to restructure is critical,
though not necessarily straightforward. This article
will explain why the Chapter 11 process can serve as an
effective means to restructure an international airline
— even one not headquartered in the United States.

Filing in the US

An entity — even one that is not domiciled in the US
or organised under US law —is eligible to file for relief
under the bankruptcy code® as long as it has a place of
business or property in US to be a debtor’s principal
place of business or the location of its principal assets.

For Aeroméxico, Avianca and LATAM, there was no
question they were eligible to file in the US because
each had both operations and property in the US. For
example, Aeroméxico had significant cash accounts in
the US, US-law governed debt and flight operations in
the US. Any one of these attributes alone would have
been a sufficient basis for Aeroméxico to file in the
US. In addition, the Southern District of New York was
the appropriate venue for Aeroméxico, Avianca and
LATAM because at least one of the debtors in each
case had its main US asset in New York.® LATAM, for
example, had hundreds of millions of dollars of cash
and investments in accounts located in New York City.
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The US as a central forum

For some international airlines, the choice of
jurisdiction in which to restructure is easier than
others. For example, when American Airlines filed in
2011, the choice on where to restructure was more
straightforward since American Airline’s assets and
liabilities were primarily based in the US, and the US
has a robust restructuring regime, Chapter 11.

Similarly, when Japan Airlines Corp (JAL) filed for
corporate reorganisation in Japan in 2010, the choice
was also more straightforward since JAL’s assets and
liabilities were primarily based in Japan, JAL’s existing
management and board of directors were being replaced
by a state-backed turnaround company and state-
backed financing was being provided to backstop JAL’s
continued operations.” Conversely, for an international
airline with assets in multiple countries or mainly in a
single country without a restructuring regime with the
appropriate restructuring tools to handle the airline’s
complex capital structure and/or operations, the choice
is less clear. However, an international airline that is not
principally based in the US may still be able to utilise the
US’s restructuring regime to reorganise, so long as it has
some connection with the US —which could be easier to
satisfy than one would initially suppose.

One of the central reasons that the US is an ideal
forum is because the US bankruptcy code broadly
defines property of the estate to include property wherever
located.® In short, this means that a US bankruptcy court
has jurisdiction over a debtor’s assets whether they are
in the US or anywhere else in the world.

Moreover, the broad jurisdictional reach of the US
bankruptcy court makes the automatic stay — one of
bankruptcy’s most powerful tools — even more powerful.?
The automatic stay is ‘[lo]ne of the most important
provisions of the US insolvency regime.’'” In practice,
the automatic stay is the ‘legal mechanism that ensures
creditors do not try to collect [on their prepetition
debts] while the debtor is in bankruptcy’.!’ Not all
popular restructuring regimes have such protections.
For example, the English scheme of arrangement,
the Dutch scheme of arrangement and the new UK
restructuring plans do not have automatic stay provisions
that immediately apply upon filing for bankruptcy.'?

Of course, a bankruptcy court also needs personal
jurisdiction in order to enforce its broad powers. For
an airline with sophisticated financial creditors, it is
almost certain that those creditors will have at least some
connection to the US as the operative restructuring
forum. The same is true for international trade creditors
that do business in the US. Once a party files a proof
of claim, they are deemed to have consented to the
bankruptcy court’s jurisdiction. But even if the bankruptcy
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court does not have personal jurisdiction over a creditor,
the court’s in rem jurisdiction ‘over a debtor’s property,
wherever located, and over the estate’ still offers significant
protection from, and leverage over, non-US creditors."
Thatis because the bankruptcy court’s in rem jurisdiction
permitsit to ‘determin[e] all claims that anyone, whether
named in the action or not, has to the property or thing
in question’."* In addition, if a creditor has not availed
itself of the bankruptcy court’s jurisdiction but wants
to ensure it will receive certain distributions under the
debtor’s Chapter 11 plan, then it will be forced to the
bargaining table or to appear in court, as the bankruptcy
court has exclusive authority to approve all claims and
estate distributions. In short, the US bankruptcy court
has both personal jurisdiction over a uniquely broad set
of constituencies as compared to any other restructuring
regime and control over all the property any creditor
would want to get a piece of.

Even still, despite the broad reach of the bankruptcy
court’s jurisdiction, a debtor may find that some of
its creditors outside the US ignore the automatic stay
or orders of the bankruptcy court. Fortunately, the
bankruptcy code and the corresponding body of case
law give a debtor tools to deal with these situations. For
example, under the ‘doctrine of necessity’, a debtor can
seek court authority to pay prepetition debt to certain
of its creditors when doing so would be necessary to
preserve value. In addition, with court approval, a debtor
can enter into settlements with its creditors. A debtor can
also seek sanctions for violations of the automatic stay.

The broad reach and powers of the US restructuring
regime are another reason why so many international
companies, and most recently international airlines
and aviation service providers, have also filed ancillary
proceedings under US Chapter 15 in addition to their
primary restructurings elsewhere. The filing for US
Chapter 15 relief, in addition to a domestic in-court
process, undergirds that even if an internationally
focused company decides not to perform its primary
restructuring in the US under Chapter 11, it will still
more likely than not need the broad powers of the US
bankruptcy system to ensure that its restructuring is
respected around the world if it has issued US debt.

For example, Virgin Atlantic Airways Limited (Virgin
Adlantic) recently filed the very first restructuring plan in
the UK.” Even so, Virgin Atlantic filed for US Chapter
15 relief to ensure that it could leverage the power of the
US restructuring regime to ensure that non-UK-based
creditors respect Virgin Atantic’s UK restructuring.'®
Similarly, the Swissport Group, a provider of ground
and cargo handling services to the aviation industry,
also recently filed for US Chapter 15 relief in addition
to its English scheme of arrangement.'”
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Managing and financing the estate

Upon a Chapter 11 filing, the defaultrule is that existing
management remains in control of the debtor’s affairs.'®
This ‘debtor in possession’ regime is a fundamental
feature of Chapter 11 that allows those who are often the
most knowledgeable about a debtor’s business to guide
it through a restructuring process. This is especially
beneficial when an exogenous event, like the Covid-19
pandemic, has upended an otherwise stable business or
industry. Complementing the debtor’s ability to remain
in control of its business affairs is its ability to exclusively
propose a plan of reorganisation for up to 18 months."

It is not uncommon for lenders to identify
opportunities when a well-managed company finds
itself faced with unforeseen circumstances. Debtor in
possession (DIP) financing is therefore a competitive
market with participants that include money-centred
banks, distressed investors and existing equity holders
and commercial counterparties.

Typically, DIP lenders will receive a court-approved
superpriority claim secured by a superpriority lien on
substantially all of the debtor’s assets. The DIP loan
must be paid in full in cash for the debtor to emerge,
and the DIP lenders have a first call on the assets in
the event of a liquidation. However, an airline may find
itself with a limited pool of unencumbered collateral to
offer a DIP lender, or an inability to offer a ‘priming’
lien absent the consent of their existing lenders.

Aeromeéxico, Avianca and LATAM each found itself
with a critical need for financing. Undoubtedly, that
helped to make Chapter 11 the best option with which to
restructure. Not only is DIP financing explicitly provided
for in the bankruptcy code,” but courts and market
participants are well versed in DIP financing, even when
collateral is located across multiple jurisdictions. The
market for DIP financing in the US is deep and provides
debtors with alevel of capital thatis notseen anywhere else
in the world (eg LATAM received a DIP loan for $2.3bn).
Each of the airlines was able to obtain a robust and
bespoke financing solution.*’ Aeroméxico and Avianca
have DIP facilities that are convertible into equity at the
option of the DIP lenders and borrower, respectively.
This allows the debtors to leverage a valuable, though
intangible, asset: the equity value of the reorganised
company. While LATAM initially proposed an equitising
facility, the bankruptcy court ultimately concluded that
the conversion feature of the proposed DIP constituted
an improper sub rosa plan, which is ‘any transaction by a
debtor that adversely impacts [] interested parties’ rights
to participate in the restructuring process’, or:

‘dictate[s] some of the terms of any future

reorganization plan, restructure[s] the rights of

creditors, and require[s] all parties to release all
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claims against the debtor, its officers, directors, and

secured creditors . . . [in a way] that will, in effect,
“short circuit the requirements of Chapter 11 for
confirmation of a reorganization plan.”*

However, LATAM’s DIP was ultimately approved without

an equity conversion; its multi-tranche structure was

designed to suit the needs of different types of lenders.

Fleet and contract rationalisation

Even with fresh infusions of capital, distressed airlines
may be faced with the reality that they have more
aircraft (or the wrong mix of aircraft) than they need
to support demand. Since it is not uncommon for
aircraft to be leased, an international airline in Chapter
11 can use a debtor in possession’s power to assume
or reject unexpired leases as a means of rationalising
their fleet.? Contract rejection is not found in all
restructuring regimes, underscoring the unique tool
set that Chapter 11 offers. Aeroméxico, LATAM and
Avianca all rejected leases for surplus aircraft and parts
very early in their cases.

The bankruptcy code also gives debtors another tool:
a breathing spell for the first 60 days of a case from
performing their obligations under unexpired leases
of personal property that have not yet been rejected.*
That time period can be extended by agreement or by
order of the court if ‘the equities of case’ warrant an
extension.” Debtors are able to use the bankruptcy
code’s tools — and the leverage of rejection — to enter
into usage stipulations with their lease counterparties
that convert fixed payments into market-based ‘power
by the hour’ rates. Similarly, debtors can use the
bankruptcy code to enter into stipulations with their
finance counterparties that lower their monthly cash
burn and avoid burdensome (and costly) litigation.

The flexibility provided by a debtor in possession’s
ability to assume or reject contracts and leases extends
beyond leases for personal property and includes any
executory contract or unexpired lease.?® For example,
adebtor can reject burdensome or overpriced contracts
or leases (eg, Aeroméxico was able to rejectreal property
leases in jurisdictions where it is either temporarily not
flying or where it is seeking to minimise its footprint,
even though the leases were not set to expire until later).

Moreover, a debtor can leverage its ability to assume
or reject contracts to bring contract counterparties to
the (re)negotiation table. This is particularly useful
for an international airline with contracts that are
operationally important but overpriced. They likely
predate the Covid-19 pandemic and contain terms that
contemplate a very different market reality — one with
much greater international and domestic air travel.
They therefore need to be — and should be — repriced.
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Conclusion

Chapter 11 provides international airlines with access
to capital markets and restructuring tools that are not
offered collectively in other jurisdictions. A US bankruptcy
proceeding provides international airlines with the most
sophisticated and deepest financing alternatives, an
automatic stay that is unparalleled in its reach, and a
statutory framework that uniquely positions airlines to
rightsize their fleets and contractual obligations.

Therefore, for international airlines looking to

restructure in the face of an unprecedented global
pandemic, the Chapter 11 process provides a powerful
and unique opportunity.
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